
 

 
Volume 2, Number 1, 2026 

E-ISSN : 3123-2566 
 

 

21 

The Politics of Indigenous Territory Recognition in Indonesia: 

Reassessing the Fragmented Legal Architecture of Constitutional and 

Administrative Recognition 
 

Koes Andayani 
Universitas Bhayangkara, Indonesia  

Correspondence: Koes.andayani@gmail.com, 

Article Info  ABSTRACT  
Article history: 
Received Jun 12th, 20xx 

Revised Aug 20th, 20xx 

Accepted Aug 26th, 20xx 

 

 Recognition of Indigenous territories in Indonesia is constitutionally guaranteed 

under Articles 18B paragraph (2) and 28I paragraph (3) of the 1945 Constitution. 

Effective implementation, however, remains constrained by fragmented 

administrative mechanisms operating across multiple sectoral legal regimes. 

Existing scholarship has largely examined constitutional recognition and 

administrative recognition separately, leaving their legal relationship and 

institutional interaction insufficiently explored. Using normative legal research with 

statutory, conceptual, and historical approaches, this article analyses constitutional 

provisions, legislation, Constitutional Court decisions, and implementing 

regulations while incorporating empirical evidence published by the Indigenous 

Territory Registration Agency (BRWA) to examine the implementation of 

indigenous territory recognition. The findings demonstrate that constitutional 

recognition establishes Indigenous Peoples as holders of constitutionally protected 

collective rights, whereas administrative recognition functions solely as the 

mechanism for implementing those rights. Empirical evidence further reveals a 

substantial disparity between the registration, verification, and certification of 

indigenous territories, indicating that constitutional recognition has not been 

accompanied by an integrated administrative recognition system. Legal 

fragmentation arises from the absence of institutional coordination, harmonised 

verification standards, and integrated legal consequences across sectoral governance 

regimes. This study proposes an integrated legal architecture that distinguishes 

constitutional recognition from administrative recognition while harmonising 

administrative implementation through coordinated verification and mutual 

administrative recognition across sectoral legal regimes, thereby strengthening legal 

certainty for indigenous territories in Indonesia. 
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INTRODUCTION  

Indonesia constitutionally recognizes Indigenous Peoples (Masyarakat Hukum Adat) and their 

traditional rights as an integral part of the national legal order. Article 18B paragraph (2) of the 1945 

Constitution mandates the State to recognize and respect Indigenous Peoples and their traditional rights, 

while Article 28I paragraph (3) guarantees the protection of cultural identity and the rights of traditional 

communities as part of constitutionally protected human rights. These constitutional provisions 

establish that the recognition of Indigenous Peoples is not merely a political commitment but a 

constitutional obligation requiring effective implementation through national legal institutions. At the 

international level, the recognition of Indigenous Peoples has similarly evolved within the framework 

of international human rights law, emphasizing that indigenous communities possess collective rights 

over their lands, territories, natural resources, and cultural identity. Consequently, constitutional 

recognition should not be interpreted solely as symbolic constitutional language but as the legal 
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foundation for developing institutional mechanisms capable of ensuring effective protection of 

indigenous rights (Anaya, 2004; Åhrén, 2016). 

Within this constitutional framework, indigenous territory occupies a central position because 

it constitutes the material basis for the survival of Indigenous Peoples as distinct legal and cultural 

communities. Indigenous territories encompass not only land but also forests, waters, coastal areas, and 

natural resources that collectively sustain customary governance, cultural continuity, economic 

livelihoods, and spiritual values inherited across generations. Accordingly, the protection of indigenous 

territories is inseparable from the protection of Indigenous Peoples themselves. Contemporary 

international legal scholarship consistently recognizes territorial rights as one of the principal 

components of indigenous self-determination and collective rights, making legal certainty over 

ancestral territories an essential prerequisite for the effective realization of constitutional recognition 

(Anaya, 2004; Gilbert, 2016). 

Despite this strong constitutional foundation, the implementation of indigenous territory 

recognition in Indonesia remains fragmented. According to the Recognition Status of Indigenous 

Territory in Indonesia published by the Indigenous Territory Registration Agency (Badan Registrasi 

Wilayah Adat, BRWA), as of 17 March 2026 Indonesia has recorded 2,263 indigenous territory maps 

covering approximately 36.4 million hectares across 32 provinces and 208 regencies/municipalities. 

However, these territories are distributed across different administrative stages, including registration, 

verification, certification, regional regulation, and formal governmental stipulation. BRWA data further 

indicate that a significant proportion of indigenous territories remain within administrative registration 

processes rather than obtaining complete legal recognition through governmental decisions or statutory 

regulations. This empirical condition demonstrates that constitutional recognition has not automatically 

translated into a coherent administrative recognition system, thereby raising important questions 

regarding the legal architecture governing the recognition of indigenous territories in Indonesia 

(BRWA, 2026). 

The persistence of this implementation gap reflects a more fundamental problem within 

Indonesia's legal framework. Constitutional recognition of Indigenous Peoples does not itself produce 

legal certainty over indigenous territories because the realization of territorial rights depends on 

multiple administrative mechanisms established under different sectoral laws. Recognition may involve 

regional regulations on Indigenous Peoples, ministerial decrees concerning customary forests, 

administrative determination of customary land, coastal and marine regulations, and various verification 

procedures administered by different government institutions. Rather than functioning as a single 

integrated recognition system, these mechanisms operate independently according to their respective 

legal mandates, creating overlapping authorities, procedural inconsistencies, and varying legal 

consequences. Consequently, constitutional recognition and administrative recognition have developed 

as two interconnected but institutionally fragmented layers within Indonesia's legal architecture, making 

the effectiveness of constitutional guarantees heavily dependent upon fragmented administrative 

processes (Pradhani, 2019; Hidayat et al., 2025). 

Previous studies have extensively examined the recognition of Indigenous Peoples from 

constitutional, human rights, agrarian, and environmental perspectives. Constitutional scholarship 

generally focuses on the interpretation of Article 18B paragraph (2) of the 1945 Constitution and the 

constitutional status of Indigenous Peoples within Indonesia's legal system (Pradhani, 2019). Other 

studies analyse the protection of customary land rights, the implementation of Constitutional Court 

Decision No. 35/PUU-X/2012, or the legal implications of sectoral regulations governing forests, land, 

and natural resources. More recent scholarship has also highlighted inconsistencies in administrative 

recognition mechanisms and the continuing dependence of indigenous rights on bureaucratic 

verification procedures rather than constitutional guarantees (Kusuma & Hermawan, 2024; Syukrisna 

et al., 2024). 

Nevertheless, existing literature predominantly examines recognition within individual legal 

sectors or specific regulatory frameworks, while relatively limited attention has been devoted to the 

structural relationship between constitutional recognition and the fragmented administrative 

architecture governing indigenous territories. As a result, the institutional fragmentation that 

characterizes Indonesia's recognition system remains insufficiently theorized as a constitutional 

governance issue rather than merely an administrative or sectoral problem. This article addresses that 

gap by reassessing how constitutional recognition is translated into administrative recognition across 



Koes Andayani (2025)   
Journal of Law, Society and Living Norms Vol. 2 No. 1 August 2026 

E-ISSN : 3123-2566 
 

23 

multiple legal regimes and by demonstrating that the principal challenge lies not in the absence of 

constitutional recognition, but in the fragmented legal architecture through which constitutional 

guarantees are implemented. Building upon constitutional doctrine, sectoral legislation, and empirical 

evidence from BRWA, this study proposes an integrated legal architecture capable of strengthening the 

implementation of constitutional recognition of indigenous territories in Indonesia. 

Unlike previous studies that primarily evaluate constitutional recognition or sector-specific 

administrative mechanisms in isolation, this article conceptualizes indigenous territory recognition as a 

single legal architecture comprising two interdependent dimensions: constitutional recognition and 

administrative recognition. The article argues that Indonesia's principal challenge does not lie in the 

absence of constitutional recognition, since such recognition has been firmly established under the 1945 

Constitution and reinforced through constitutional jurisprudence. Rather, the challenge lies in the 

fragmented administrative architecture through which constitutional recognition is implemented across 

multiple sectoral legal regimes. By distinguishing the normative function of constitutional recognition 

from the operational function of administrative recognition, this study offers a new analytical 

framework for understanding why constitutional guarantees have not consistently produced effective 

legal certainty for indigenous territories. Consequently, the article contributes not only to the discourse 

on Indigenous Peoples' rights but also to broader debates concerning constitutional implementation, 

institutional coordination, and legal governance within plural regulatory systems (Gilbert, 2016; Åhrén, 

2016). 

Based on this perspective, this study addresses three research questions. First, how does the 

Indonesian Constitution provide the normative foundation for the recognition of indigenous territories? 

Second, how has Indonesia's sectoral legislation produced a fragmented legal architecture governing 

administrative recognition of indigenous territories? Third, what institutional and legal model could 

better integrate constitutional and administrative recognition to strengthen legal certainty for Indigenous 

Peoples? To answer these questions, this article employs normative legal research supported by 

empirical evidence derived from the Indigenous Territory Registration Agency (BRWA). The 

discussion proceeds by examining the constitutional basis of indigenous territory recognition, analysing 

the evolution of Indonesia's sectoral legal framework, reassessing the fragmented relationship between 

constitutional and administrative recognition, and finally proposing an integrated legal architecture 

capable of strengthening the implementation of constitutional guarantees for indigenous territories. 

 

RESEARCH METHODS 

A normative legal research design was employed using statutory, conceptual, and historical 

approaches. Normative legal research is appropriate because the analysis focuses on examining legal 

norms governing the recognition of indigenous territories in Indonesia, particularly the relationship 

between constitutional recognition and administrative recognition within the national legal system. 

Rather than investigating social behaviour or measuring the effectiveness of public policies, the analysis 

evaluates the coherence, interaction, and development of constitutional provisions, legislation, judicial 

decisions, and administrative regulations governing indigenous territories. Empirical evidence is 

incorporated solely to illustrate the implementation of the existing legal framework and to support the 

legal analysis. 

The statutory approach examines the constitutional and legislative framework governing 

indigenous territory recognition, including the 1945 Constitution of the Republic of Indonesia, Law 

Number 5 of 1960 concerning Basic Agrarian Principles, Law Number 41 of 1999 concerning Forestry, 

Law Number 6 of 2014 concerning Villages, Law Number 1 of 2014 amending Law Number 27 of 

2007 concerning the Management of Coastal Areas and Small Islands, Government Regulation Number 

55 of 2025 concerning Procedures and Criteria for the Recognition of Living Law in Society, together 

with other relevant implementing regulations. The conceptual approach analyses the legal concepts of 

constitutional recognition, administrative recognition, legal architecture, and indigenous territory 

recognition as the analytical framework for evaluating the relationship between constitutional 

guarantees and sectoral administrative mechanisms. The historical approach is applied to explain the 

evolution of Indonesia's legal framework governing indigenous territories, demonstrating how 

constitutional recognition has gradually developed into a fragmented administrative recognition system 

through successive legislative and institutional reforms. 
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The research relies on primary, secondary, and tertiary legal materials. Primary legal materials 

consist of the 1945 Constitution, statutes, government regulations, ministerial regulations, regional 

regulations, and Constitutional Court decisions relevant to the recognition of Indigenous Peoples and 

indigenous territories. Secondary legal materials comprise peer-reviewed journal articles, academic 

books, and other scholarly publications addressing constitutional law, administrative law, agrarian law, 

forestry law, environmental law, and Indigenous Peoples' rights. Tertiary legal materials include legal 

dictionaries, encyclopaedias, and other supporting reference sources. In addition, empirical evidence 

published by the Indigenous Territory Registration Agency (Badan Registrasi Wilayah Adat - BRWA), 

particularly Recognition Status of Indigenous Territory in Indonesia (Edition: 17 March 2026), is used 

to illustrate the current status of indigenous territory recognition and to assess whether the existing legal 

architecture has effectively translated constitutional recognition into formal administrative recognition. 

Legal materials were collected through a systematic review of constitutional provisions, 

legislation, judicial decisions, official government documents, and relevant academic literature. The 

collected materials were analysed qualitatively using legal interpretation and doctrinal analysis. The 

analysis was conducted by examining the relationship between constitutional norms and sectoral 

administrative regulations, identifying inconsistencies and institutional fragmentation within the 

existing legal framework, and evaluating their implications for the legal certainty of indigenous territory 

recognition. The findings were subsequently synthesised to formulate an integrated legal architecture 

capable of strengthening the implementation of constitutional recognition within Indonesia's indigenous 

territory recognition system. 

 

RESULTS AND DISCUSSION 

Constitutional Foundation of Indigenous Territory Recognition 

 Articles 18B paragraph (2) and 28I paragraph (3) of the 1945 Constitution of the Republic of 

Indonesia establish the constitutional foundation for the recognition and protection of Indigenous 

Peoples within Indonesia's legal system. Rather than serving identical functions, these constitutional 

provisions operate in a complementary manner. Article 18B paragraph (2) provides the constitutional 

basis for state recognition and respect for Indigenous Peoples and their traditional rights, subject to their 

continued existence, societal development, the principles of the Unitary State of the Republic of 

Indonesia, and statutory regulation. Meanwhile, Article 28I paragraph (3) incorporates the cultural 

identity and traditional rights of Indigenous Peoples into Indonesia's constitutional human rights 

framework, thereby elevating their protection beyond ordinary legislative policy. Read together, these 

provisions place Indigenous Peoples within Indonesia's constitutional structure as collective rights 

holders whose legal status derives directly from the Constitution. Consequently, the recognition of 

Indigenous Peoples is not a matter of administrative discretion but a constitutional obligation binding 

all state institutions in exercising public authority (The 1945 Constitution of the Republic of Indonesia; 

Constitutional Court Decision No. 31/PUU-V/2007; Anaya, 2004). 

 The constitutional recognition of Indigenous Peoples necessarily extends to the protection of 

indigenous territories because collective rights cannot be effectively exercised without a territorial 

foundation. Indigenous territories constitute the geographical space in which customary institutions 

function, customary law operates, and social, cultural, economic, and spiritual relationships are 

maintained across generations. This constitutional relationship was clarified by the Constitutional Court 

in Decision No. 35/PUU-X/2012, which declared that customary forests are forests situated within the 

territories of legally recognised Indigenous Peoples rather than part of the State Forest Area. The 

decision confirms that indigenous territories are constitutionally protected not because they are first 

recognised through administrative procedures, but because they are inseparable from the constitutional 

status of Indigenous Peoples as holders of collective rights. Accordingly, administrative recognition 

should be understood as facilitating the implementation of constitutional protection rather than 

constituting the legal basis from which indigenous territorial rights originate (Constitutional Court 

Decision No. 35/PUU-X/2012; Law No. 5 of 1960 on Basic Agrarian Principles; Gilbert, 2016). 

 Although the Constitution establishes the legal status of Indigenous Peoples and the 

constitutional protection of their territories, it does not prescribe detailed institutional mechanisms for 

determining the existence of Indigenous Peoples or delineating indigenous territories. Such matters are 

intentionally delegated to legislation in accordance with Indonesia's constitutional system, whereby 
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constitutional norms provide general principles while statutory regulations establish procedures for 

implementation. Administrative recognition therefore functions as a mechanism for verifying 

constitutional facts and implementing constitutional rights within specific regulatory sectors rather than 

conferring those rights. This distinction is fundamental because constitutional rights originate from the 

Constitution itself, whereas administrative processes merely enable those rights to be exercised within 

the legal and institutional framework established by legislation. Maintaining this distinction preserves 

the constitutional hierarchy and prevents statutory procedures from altering the constitutional basis of 

indigenous rights. 

 Implementation through legislation has subsequently expanded across multiple sectors of 

governance, including forestry, agrarian affairs, regional government, village administration, and 

coastal resource management. Each regulatory sector establishes its own institutional arrangements and 

administrative procedures to implement constitutional guarantees within its respective field of authority. 

This legislative development reflects Indonesia's effort to translate constitutional recognition into 

operational legal mechanisms capable of addressing the diverse governance of land, natural resources, 

and local institutions. At the same time, the expansion of sector-specific legislation has transformed 

constitutional recognition into a complex legal architecture composed of multiple regulatory 

frameworks. Understanding how this legislative architecture developed is essential before examining 

the relationship between constitutional and administrative recognition and assessing whether the 

resulting framework has produced legal fragmentation in the recognition of indigenous territories. 

 

Evolution of Indonesia's Legal Architecture 

 Indonesia's legal architecture governing Indigenous Peoples and indigenous territories has 

developed through several distinct phases that reflect changing constitutional, political, and legislative 

priorities. Prior to the constitutional amendments, recognition of Indigenous Peoples was regulated 

primarily through sectoral legislation rather than constitutional guarantees. Law No. 5 of 1960 on Basic 

Agrarian Principles acknowledged the existence of customary land rights (hak ulayat) insofar as their 

exercise remained consistent with national interests and higher legislation. Likewise, Law No. 5 of 1967 

on Basic Forestry Provisions recognised customary law communities but simultaneously placed forests 

under extensive state control, thereby limiting the practical exercise of customary rights. Within this 

legal framework, indigenous rights were recognised as statutory interests subject to governmental 

policy rather than constitutional rights directly protected by the Constitution (Law No. 5 of 1960 on 

Basic Agrarian Principles; Law No. 5 of 1967 on Basic Forestry Provisions). 

 The constitutional amendments adopted after the Reform Era fundamentally altered this legal 

architecture by introducing explicit constitutional recognition of Indigenous Peoples through Articles 

18B paragraph (2) and 28I paragraph (3) of the 1945 Constitution. Recognition of Indigenous Peoples 

and their traditional rights thereby shifted from ordinary statutory regulation to constitutional 

protection, requiring subsequent legislation to conform to constitutional principles. This constitutional 

transformation also encouraged legislative expansion across multiple sectors, each translating 

constitutional guarantees into more specific institutional and administrative arrangements. Rather than 

creating a single regulatory framework, however, legislative development proceeded according to 

sector-specific governance objectives, reflecting the diverse institutional responsibilities of ministries 

and regional governments (The 1945 Constitution of the Republic of Indonesia). 

 A further milestone occurred through Constitutional Court Decision No. 35/PUU-X/2012, 

which redefined the constitutional relationship between Indigenous Peoples and customary forests. By 

declaring that customary forests are no longer classified as state forests but instead form part of the 

territories of legally recognised Indigenous Peoples, the Court reinforced the constitutional character of 

indigenous territorial rights while requiring forestry legislation to be interpreted consistently with 

constitutional guarantees. The decision significantly influenced subsequent legislative and 

administrative developments by strengthening the legal position of Indigenous Peoples in natural 

resource governance and encouraging greater alignment between constitutional principles and sectoral 

regulation (Constitutional Court Decision No. 35/PUU-X/2012). 

 Subsequent legislative developments expanded the implementation of constitutional 

recognition across a broad range of regulatory sectors. Law No. 41 of 1999 on Forestry, Government 

Regulation No. 23 of 2021 on Forestry Administration, Minister of Home Affairs Regulation No. 52 of 

2014 concerning Guidelines for the Recognition and Protection of Indigenous Peoples, Law No. 6 of 
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2014 on Villages, Law No. 23 of 2014 on Regional Government, and Law No. 1 of 2014 concerning 

the Management of Coastal Areas and Small Islands collectively establish procedures for recognising 

Indigenous Peoples and their territories within their respective fields of governance. Rather than 

forming a unified national framework, these legislative instruments developed independently in 

accordance with their sectoral mandates and administrative objectives. The resulting legal architecture 

provides the institutional context for examining how constitutional recognition interacts with 

administrative recognition in the following section. 

 

Reassessing the Fragmented Legal Architecture of Constitutional and Administrative 

Recognition 

1. Constitutional Recognition and Administrative Recognition: Distinct Legal Functions 

 Although the 1945 Constitution explicitly recognizes Indigenous Peoples and guarantees the 

protection of their traditional rights through Articles 18B paragraph (2) and 28I paragraph (3), the 

implementation of indigenous territorial recognition continues to depend upon multiple administrative 

mechanisms operating under different sectoral legal regimes. The existence of diverse regulatory 

frameworks does not, in itself, constitute legal fragmentation, since regulatory differentiation is a 

common feature of modern public administration. Fragmentation instead emerges when constitutional 

guarantees are translated into separate administrative processes administered by different public 

institutions applying distinct legal standards, evidentiary requirements, verification procedures, and 

legal consequences. Consequently, Indigenous communities possessing the same constitutional status 

may experience different recognition outcomes depending on whether their territories fall within 

forestry, agrarian, regional government, village, or coastal governance regimes. The principal challenge 

therefore lies not in the constitutional recognition of Indigenous Peoples, but in the absence of an 

integrated legal architecture capable of ensuring consistent implementation across sectoral 

administrative systems. (Anaya, 2004; Gilbert, 2016). 

 Constitutional recognition and administrative recognition perform fundamentally different 

legal functions within Indonesia's legal system. Constitutional recognition derives directly from the 

Constitution and establishes Indigenous Peoples as holders of constitutionally protected collective 

rights. Administrative recognition, by contrast, derives from statutory delegation and functions as the 

institutional mechanism through which constitutional guarantees are implemented in practice. It 

regulates the identification of Indigenous Peoples, verification of indigenous territories, and allocation 

of rights under sector-specific legislation without constituting the legal source of those rights. 

Accordingly, constitutional rights originate from the Constitution itself, whereas administrative 

recognition merely operationalises their implementation. Failure to distinguish these two legal functions 

risks transforming administrative procedures into de facto prerequisites for exercising constitutional 

rights, thereby weakening the constitutional hierarchy established by the Indonesian legal system. (The 

1945 Constitution of the Republic of Indonesia; Constitutional Court Decision No. 35/PUU-X/2012). 

 Table 1 demonstrates that constitutional recognition and administrative recognition occupy 

different positions within Indonesia's legal framework. Constitutional recognition establishes 

Indigenous Peoples as subjects of constitutional protection independently of administrative processes, 

whereas administrative recognition provides institutional procedures for implementing constitutional 

guarantees within particular sectors. In practice, however, these procedures operate under separate 

regulatory frameworks administered by different authorities, each applying its own evidentiary 

standards, verification mechanisms, and legal consequences. As a result, recognition obtained within 

one administrative regime does not automatically produce legal consequences within another. 

Indigenous communities recognised through regional regulations, for example, may still be required to 

undergo additional administrative verification before obtaining recognition of customary forests under 

forestry legislation or communal land rights under agrarian legislation. This institutional separation 

demonstrates that legal fragmentation arises not from the absence of constitutional recognition itself, 

but from the lack of coordination among sector-specific administrative mechanisms responsible for 

implementing constitutional guarantees. (Law No. 41 of 1999 on Forestry; Minister of Home Affairs 

Regulation No. 52 of 2014; Government Regulation No. 23 of 2021). 
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Table 1 Comparison between Constitutional Recognition and Administrative Recognition 

Aspect Constitutional Recognition Administrative Recognition 

Legal basis 
Articles 18B(2) and 28I(3) of the 1945 

Constitution 

Sectoral legislation and implementing 

regulations 

Legal nature Constitutional guarantee Administrative implementation 

Primary function 
Recognises Indigenous Peoples as 

holders of collective constitutional rights 

Verifies and implements constitutional 

rights within specific sectors 

Source of authority Constitution Statutory delegation 

Competent 

institution 
Constitution as supreme law Sectoral government institutions 

Legal consequence 
Constitutional protection of Indigenous 

Peoples 

Administrative recognition for sector-

specific implementation 

 

2. Empirical Evidence of Administrative Recognition 

 The fragmented implementation of indigenous territory recognition is further reflected in 

empirical evidence compiled by the Indigenous Territory Registration Agency (Badan Registrasi 

Wilayah Adat - BRWA). As of 17 March 2026, BRWA had recorded 2,263 indigenous territory maps 

covering approximately 36.4 million hectares distributed across 32 provinces and 208 regencies and 

municipalities. Nevertheless, the administrative registration process reveals substantial disparities 

between the number of territories initially registered and those that successfully progress through 

verification and certification. These findings indicate that although constitutional recognition provides 

a common legal foundation for Indigenous Peoples, administrative implementation continues to 

progress unevenly across recognition stages, suggesting the absence of a coherent administrative 

pathway capable of producing consistent legal certainty. 

Table 2 BRWA Registration Status of Indigenous Territories in Indonesia (17 March 2026) 

Registration Status Number of Maps Area (ha) Percentage 

Registration 1,841 24,418,620 81.4% 

Verification 322 9,418,097 14.2% 

Certification 100 2,585,193 4.4% 

Total 2,263 36,421,910 100% 

Source: Adapted from BRWA, Recognition Status of Indigenous Territory in Indonesia, Edition: 17 March 2026. 

 

 The distribution presented in Table 2 illustrates a pronounced disparity between the initial 

registration of indigenous territories and their progression through subsequent administrative stages. 

While 1,841 indigenous territory maps, representing 81.4% of all registered territories, remain at the 

registration stage, only 322 maps (14.2%) have completed verification and merely 100 maps (4.4%) 

have reached certification. Consequently, 2,163 registered indigenous territories, or approximately 

95.6% of the total, have not yet progressed to certification. These empirical findings demonstrate that 

the recognition process is characterised by substantial attrition throughout successive administrative 

stages, indicating that constitutional recognition has not been accompanied by an administrative system 

capable of consistently advancing Indigenous territories towards formal legal recognition. Rather than 

reflecting deficiencies in constitutional protection, these data suggest that fragmentation primarily arises 

during the administrative implementation of constitutional guarantees, where progress depends upon 

multiple verification procedures administered under different institutional frameworks. 

 

3. Administrative Fragmentation in the Recognition of Indigenous Territories 

 The empirical evidence presented in Table 2 demonstrates that the principal challenge in 

Indonesia's indigenous territory recognition system lies not in the constitutional recognition of 

Indigenous Peoples, but in the fragmented implementation of administrative recognition. Although 

Indonesia has progressively strengthened the legal recognition of Indigenous Peoples through 

constitutional provisions, judicial decisions, and sectoral legislation, the implementation of these rights 

continues to operate through fragmented administrative arrangements. Hidayat et al. (2026) argue that 
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despite the expansion of legal recognition following the democratic transition, Indigenous communities 

continue to encounter legal fragmentation that produces uneven recognition outcomes across different 

regions. Similarly, Bedner and Arizona (2019) observe that the recognition of adat within Indonesian 

land law remains dispersed across multiple legal regimes, resulting in inconsistencies between 

constitutional guarantees and their practical implementation. These observations are consistent with the 

BRWA data presented in Table 2, which indicate that only 100 of the 2,263 indigenous territory maps 

recorded nationally had reached the certification stage, while the remaining maps remained at earlier 

stages of administrative recognition. 

 One important manifestation of this fragmentation is the institutional distribution of recognition 

authority. Rather than establishing a single administrative mechanism for recognising indigenous 

territories, Indonesian legislation allocates recognition functions across multiple sectoral institutions. 

Regional governments are responsible for recognising Indigenous Peoples through regional legal 

instruments, while recognition of customary forests falls under the authority of the Ministry of 

Environment and Forestry, communal land rights are administered by the Ministry of Agrarian Affairs 

and Spatial Planning/National Land Agency, and additional sector-specific arrangements govern coastal 

and marine areas. Bedner and Arizona (2019) argue that this plurality of legal regimes has created a 

fragmented recognition framework in which adat operates simultaneously within constitutional, 

agrarian, forestry, and regional governance systems without adequate institutional integration. 

Likewise, Bedner and Arizona (2019) demonstrate that even after obtaining formal recognition, many 

Indigenous communities continue to undergo additional administrative procedures before their 

territorial rights are recognised within other sectors, indicating that recognition obtained under one 

regime does not automatically generate legal consequences in another. 

 Fragmentation is further reinforced by differences in evidentiary standards and administrative 

procedures across sectoral legislation. Although each administrative regime ultimately seeks to verify 

the existence of Indigenous Peoples and their customary territories, the documentary requirements, 

institutional actors, verification mechanisms, and procedural stages differ considerably. Hidayat et al. 

(2026) demonstrate that Indigenous communities frequently encounter complex bureaucratic 

procedures requiring repeated administrative verification, continuous engagement with multiple 

government institutions, and sustained assistance from civil society organisations before recognition 

can be obtained. These procedural differences increase administrative costs, prolong recognition 

processes, and contribute to unequal recognition outcomes among Indigenous communities facing 

similar constitutional circumstances. Rather than functioning as complementary administrative 

mechanisms, the existing procedures frequently operate independently, resulting in duplication and 

administrative inefficiency. 

 The combined effect of institutional and procedural fragmentation is reflected in fragmented 

legal consequences. Recognition granted under one administrative regime generally produces legal 

effects only within the sector in which it is issued and does not automatically extend to other regulatory 

frameworks governing the same indigenous territory. Consequently, Indigenous communities may 

already possess constitutional recognition or regional recognition while remaining unable to exercise 

equivalent rights within forestry, agrarian, spatial planning, or coastal governance because each sector 

continues to require separate administrative recognition. As argued by Bedner and Arizona (2019), the 

coexistence of multiple recognition regimes has not yet resulted in a coherent legal framework capable 

of providing comprehensive legal protection for Indigenous Peoples. The BRWA data further illustrate 

this situation by showing that only 100 indigenous territory maps had progressed to certification out of 

2,263 maps recorded nationally, indicating that most indigenous territories remain within incomplete 

administrative processes that have yet to generate comprehensive legal certainty. These findings suggest 

that fragmentation is manifested not merely through the existence of multiple regulations, but through 

the absence of an integrated administrative pathway capable of translating constitutional recognition 

into effective and consistent legal recognition across Indonesia's sectoral governance system. 

 

4. Factors Contributing to the Fragmented Administrative Recognition System 

 The fragmentation of Indonesia's indigenous territory recognition system is not merely the 

result of multiple sectoral regulations but reflects structural differences in the legal design of 

administrative recognition. Although the Constitution provides a common legal foundation for 

recognising Indigenous Peoples, subsequent legislation delegates implementation to sector-specific 



Koes Andayani (2025)   
Journal of Law, Society and Living Norms Vol. 2 No. 1 August 2026 

E-ISSN : 3123-2566 
 

29 

institutions pursuing different regulatory objectives. Consequently, indigenous territory recognition has 

developed through separate legal frameworks governing forestry, agrarian affairs, regional governance, 

village administration, and coastal management, each operating according to its own statutory mandate. 

As Bedner and Arizona (2019) observe, the coexistence of multiple legal regimes has produced 

overlapping recognition mechanisms rather than a coherent administrative framework. This institutional 

design explains why constitutional recognition has not automatically translated into uniform legal 

recognition across sectors. 

 A second contributing factor is the absence of harmonised evidentiary standards governing the 

recognition of Indigenous Peoples and their customary territories. Indonesian legislation generally 

requires proof of the continued existence of Indigenous communities and their traditional territories; 

however, the forms of evidence accepted by different administrative authorities vary considerably. 

Some regulatory frameworks emphasise regional legal instruments establishing Indigenous Peoples, 

whereas others require participatory mapping, territorial boundary verification, anthropological 

assessments, or sector-specific technical documentation before recognition may be granted. Hidayat et 

al. (2026) demonstrate that these differing evidentiary requirements frequently oblige Indigenous 

communities to repeat similar verification processes before different government institutions, thereby 

increasing administrative burdens and delaying recognition outcomes. Rather than promoting legal 

certainty, these divergent evidentiary standards contribute to inconsistent recognition practices across 

administrative sectors. 

 Procedural fragmentation further reinforces these institutional differences. Recognition of 

indigenous territories is generally implemented through sequential administrative procedures involving 

different government authorities, each exercising independent decision-making powers under separate 

legal mandates. As a result, completion of one administrative process does not necessarily satisfy the 

procedural requirements of another. Bedner and Arizona (2019) note that Indigenous communities often 

continue to pursue additional administrative recognition despite having already obtained formal 

recognition under another legal framework because sectoral authorities continue to apply independent 

administrative procedures. This procedural separation reduces administrative efficiency and prolongs 

the period required before Indigenous communities can effectively exercise their constitutionally 

recognised rights. 

 These institutional, evidentiary, and procedural differences ultimately produce fragmented 

legal consequences. Administrative decisions issued within one sector generally generate legal effects 

only within the jurisdiction of the issuing authority and do not automatically bind other sectoral 

institutions responsible for governing the same indigenous territory. Consequently, Indigenous 

communities may possess recognition for one regulatory purpose while remaining unrecognised for 

another, despite relying upon the same constitutional foundation. This condition weakens legal certainty 

because the practical enjoyment of constitutional rights depends upon the completion of multiple 

administrative processes rather than upon constitutional recognition itself. Accordingly, the fragmented 

legal architecture identified in this study reflects not only the coexistence of multiple regulations but 

also the absence of an integrated administrative recognition system capable of producing consistent 

legal consequences across Indonesia's sectoral governance framework (Bedner & Arizona, 2019; 

Hidayat et al., 2026). 

 

Toward an Integrated Legal Architecture for Indigenous Territory Recognition 

1. Reconstructing Administrative Recognition within an Integrated Legal Framework 

 The findings of this study demonstrate that the primary weakness of Indonesia's indigenous 

territory recognition system lies not in the constitutional recognition of Indigenous Peoples but in the 

fragmented administrative mechanisms responsible for implementing constitutional rights. As 

discussed in the preceding sections, constitutional recognition has established Indigenous Peoples as 

holders of constitutionally protected collective rights, yet the exercise of those rights remains dependent 

upon multiple administrative procedures operating under different sectoral legal regimes. Bedner and 

Arizona (2019) argue that the coexistence of multiple recognition mechanisms has created 

inconsistencies in the implementation of indigenous territorial rights, while Hidayat et al. (2026) 

similarly observe that fragmented administrative arrangements continue to impede effective legal 

recognition despite the expansion of formal legal protection. These findings indicate that future legal 

reform should prioritise the reconstruction of administrative recognition rather than further expansion 
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of constitutional recognition, as the principal challenge lies in the implementation of existing 

constitutional guarantees rather than their legal existence. 

 Reconstructing administrative recognition requires an integrated legal architecture that clearly 

distinguishes the legal functions of constitutional recognition and administrative recognition while 

ensuring institutional coordination across sectoral governance. Constitutional recognition should 

remain the legal foundation establishing Indigenous Peoples as holders of collective constitutional 

rights, whereas administrative recognition should function exclusively as the mechanism through which 

those rights are implemented. Such an approach is consistent with Article 38 of the United Nations 

Declaration on the Rights of Indigenous Peoples, which requires States to adopt appropriate legislative 

and administrative measures to achieve the objectives of the Declaration, and with the FAO Voluntary 

Guidelines on the Responsible Governance of Tenure (2012), which emphasise coherent institutional 

coordination and effective governance in recognising legitimate tenure rights. Administrative 

recognition should therefore facilitate the implementation of constitutional rights rather than operate as 

an independent determinant of their existence. 

 An integrated legal architecture should not be understood as requiring the establishment of a 

new institution or the replacement of existing sectoral authorities. Instead, integration should be 

achieved through harmonised administrative standards that enable recognition decisions to operate 

consistently across different sectors while preserving the statutory competence of each institution. Once 

the existence of an Indigenous community and its customary territory has been verified through a 

standardised administrative process, the resulting recognition should serve as a common legal reference 

capable of supporting subsequent administrative decisions in forestry, agrarian affairs, regional 

governance, spatial planning, and coastal management. Such an integrated approach would reduce 

repetitive verification procedures, improve institutional coordination, strengthen administrative 

efficiency, and enhance legal certainty in the implementation of indigenous territorial rights (Bedner & 

Arizona, 2019; FAO, 2012). 

 

2. Proposed Integrated Legal Architecture 

 Figure 1 illustrates the integrated legal architecture proposed by this study to address the 

fragmented implementation of indigenous territory recognition in Indonesia. The model is premised on 

the distinction between constitutional recognition and administrative recognition established in the 

preceding analysis. Constitutional recognition, deriving directly from Articles 18B paragraph (2) and 

28I paragraph (3) of the 1945 Constitution, constitutes the legal foundation recognising Indigenous 

Peoples as holders of constitutionally protected collective rights. Administrative recognition, by 

contrast, functions as the mechanism through which those constitutional rights are implemented within 

the administrative system. Accordingly, the proposed model maintains constitutional recognition as the 

source of rights while repositioning administrative recognition as an integrated implementation 

mechanism rather than a series of independent sectoral procedures (Bedner & Arizona, 2019). 

 The proposed model introduces an integrated administrative recognition process based upon 

harmonised verification standards and coordinated institutional implementation. Under this approach, 

the verification of Indigenous Peoples and their customary territories is conducted through a 

standardised administrative procedure capable of producing a single recognition outcome that may 

subsequently be utilised across different sectoral governance regimes. Such an approach does not 

eliminate the statutory authority of sectoral institutions, including those responsible for forestry, 

agrarian affairs, regional governance, spatial planning, and coastal management. Instead, each 

institution continues to exercise its respective statutory functions while relying upon a common 

administrative determination regarding the existence of Indigenous Peoples and their customary 

territories. This approach is consistent with the FAO Voluntary Guidelines on the Responsible 

Governance of Tenure, which emphasise institutional coordination, transparency, and consistency in 

the administration of legitimate tenure rights (Food and Agriculture Organization [FAO], 2012). 
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Fig 1. Proposed Integrated Legal Architecture for Indigenous Territory Recognition 

 

 The principal innovation of this model lies in the application of mutual administrative 

recognition among sectoral institutions. Under the existing legal framework, administrative recognition 

issued by one authority generally has legal effect only within the jurisdiction of that authority, requiring 

Indigenous communities to repeat substantially similar verification procedures before different 

government institutions. The proposed model replaces this fragmented approach with a coordinated 

administrative pathway in which recognition issued through an authorised verification process is 

acknowledged across sectoral administrative regimes, subject only to additional technical assessments 

where expressly required by legislation. By reducing repetitive verification, strengthening institutional 

coordination, and ensuring consistency in administrative implementation, the proposed integrated legal 

architecture seeks to transform constitutional recognition into effective legal protection capable of 

providing greater legal certainty for Indigenous territories while preserving the statutory competence of 

individual administrative institutions (United Nations, 2007; FAO, 2012). 

 

3. Implications for Legal Certainty and Indigenous Territory Governance 

 The integrated legal architecture proposed in this study offers a normative framework for 

improving the implementation of indigenous territory recognition without altering the constitutional 

position of Indigenous Peoples or eliminating the statutory authority of sectoral institutions. Rather than 

centralising all recognition functions within a single institution, the proposed model seeks to harmonise 

administrative implementation through common recognition standards, integrated verification 

procedures, and mutual administrative recognition across sectoral governance regimes. Such an 

approach preserves the respective mandates of forestry, agrarian, regional government, spatial planning, 

and coastal authorities while ensuring that administrative recognition operates as a coordinated 

mechanism for implementing constitutionally protected rights. This approach is consistent with the 

principle that constitutional rights should be implemented through effective administrative measures, 
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as reflected in Article 38 of the United Nations Declaration on the Rights of Indigenous Peoples (United 

Nations, 2007) and the Voluntary Guidelines on the Responsible Governance of Tenure (Food and 

Agriculture Organization [FAO], 2012). 

 From the perspective of legal certainty, an integrated administrative recognition system would 

substantially reduce the duplication of administrative procedures currently experienced by Indigenous 

communities. Under the existing fragmented framework, recognition obtained through one 

administrative regime frequently requires additional verification before producing legal consequences 

in another sector. Such repetitive procedures not only prolong the recognition process but also increase 

administrative burdens and create uncertainty regarding the legal status of indigenous territories. Fuller 

(1969) emphasises that coherence and consistency are essential characteristics of a functioning legal 

system. By allowing administrative recognition to generate legal consequences across sectoral 

governance regimes, the proposed model would strengthen administrative coherence while improving 

the practical implementation of constitutionally recognised indigenous rights. 

 The proposed model also contributes to the broader development of indigenous territory 

governance in Indonesia by reinforcing the complementary relationship between constitutional 

recognition and administrative recognition. Constitutional recognition would continue to serve as the 

legal foundation establishing Indigenous Peoples as holders of collective constitutional rights, whereas 

administrative recognition would function as an integrated implementation mechanism capable of 

translating those constitutional guarantees into effective legal protection. Consequently, the focus of 

future legal reform should no longer be directed toward expanding constitutional recognition, which 

has already been firmly established within Indonesia's constitutional framework, but toward 

strengthening institutional coordination, harmonising administrative procedures, and integrating 

sectoral implementation. Through this reconstruction, indigenous territory recognition can move 

beyond fragmented administrative practices towards a coherent legal architecture that provides greater 

legal certainty, administrative efficiency, and effective protection of indigenous territorial rights. 

 

CONCLUSION 

This study demonstrates that the recognition of Indigenous territories in Indonesia operates 

through two legally distinct but interrelated forms of recognition, namely constitutional recognition and 

administrative recognition. Constitutional recognition, as established under Articles 18B paragraph (2) 

and 28I paragraph (3) of the 1945 Constitution, affirms Indigenous Peoples as holders of 

constitutionally protected collective rights. Administrative recognition, by contrast, functions as the 

institutional mechanism through which those constitutional rights are implemented within sector-

specific governance regimes. The findings indicate that the principal challenge does not lie in the 

constitutional recognition of Indigenous Peoples, but in the fragmented administrative framework 

responsible for implementing those rights. Consequently, constitutional recognition alone has not been 

sufficient to ensure consistent legal protection of indigenous territories across Indonesia's sectoral legal 

system. 

The empirical findings further demonstrate that administrative fragmentation has significantly 

affected the implementation of indigenous territory recognition. The BRWA data reveal a substantial 

disparity between the number of indigenous territory maps recorded and those that have successfully 

progressed through verification and certification, indicating that most indigenous territories remain 

within incomplete administrative processes. This condition reflects institutional fragmentation, 

differing evidentiary standards, separate administrative procedures, and fragmented legal consequences 

across sectoral governance regimes. As a result, recognition obtained within one administrative 

framework frequently fails to produce legal effects in other sectors, thereby reducing legal certainty and 

requiring Indigenous communities to undergo repetitive administrative recognition despite already 

possessing constitutional protection. 

Accordingly, this study proposes an integrated legal architecture for indigenous territory 

recognition that clearly distinguishes the legal functions of constitutional recognition and administrative 

recognition while strengthening coordination among sectoral administrative institutions. Rather than 

creating new constitutional rights or replacing the statutory authority of existing institutions, the 

proposed model integrates administrative recognition through harmonised verification standards and 

mutual administrative recognition capable of generating legal consequences across multiple governance 

sectors. This model constitutes the principal contribution of the study by providing a normative 
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framework through which constitutional recognition may be translated into more coherent, effective, 

and legally certain administrative implementation. Future legal reform should therefore prioritise the 

harmonisation of administrative recognition mechanisms and institutional coordination to ensure that 

constitutional guarantees of indigenous territorial rights are implemented consistently throughout 

Indonesia's legal system. 
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